
 

 

 

 
 

 

 

MUSTELA HCP DISPENSING AGREEMENT  

 

 THIS AGREEMENT is made by and between EXPANSCIENCE LABORATORIES, 

INC., a Delaware corporation doing business as Mustela (“Mustela”), and 

_________________________________ (“Retailer”). 

 

 WHEREAS, Mustela is a French baby and maternity skincare brand with over 60 years of 

dermatological research.  

 

 WHEREAS, Mustela wishes to distribute its products (“Products”) through highly 

qualified select retailers who are capable of promoting, demonstrating, selling and supporting such 

Products for the consumer; 

 

 WHEREAS, Retailer represents that it is such a retailer and wishes to become a Mustela 

retailer for such Products; and 

 

 WHEREAS, Mustela wishes to appoint Retailer as a retailer for such Products. 

 

 NOW, THEREFORE, in consideration of the mutual covenants set forth herein, the 

parties agree as follows: 

 

 1.    Appointment.  Mustela hereby appoints Retailer, and Retailer hereby accepts 

appointment, as a retailer of the Products subject to the terms and conditions of this Agreement.  

Retailer shall resell Products only at retail, only to retail consumers in the United States, and only 

at the retail locations listed on Exhibit A of this Agreement (“Authorized Locations”).  Retailer 

shall not sell or transfer any Products to other retailers, distributors or individuals for their own 

resale.  Retailer shall not sell or transfer any Products unless expressly agreed in writing by 

Mustela. Retailer shall not wholesale Products. Retailer shall not sell Products for export from the 

United States.  No exclusive rights are conferred by this Agreement. Retailer is subject to the terms 

of the standard Mustela order form – Exhibit B. 

 

 2. Relationship of the Parties.  The relationship between Retailer and Mustela is that 

of purchaser and seller only.  The parties intend that nothing herein shall be construed to create an 

employment or a franchise, dealership, partnership or joint venture relationship between them.  

Retailer agrees that it has no authority to bind Mustela or to make any statements on Mustela’s 

behalf. 
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 3. Mustela’s Duties.  Mustela agrees that during the term of this Agreement: 

 

 (a) Mustela will sell Products to Retailer for the purpose set forth in this 

Agreement.  The terms and conditions of all sales of Products between Mustela and Retailer 

shall be governed solely by the terms and conditions set forth in Exhibit B to this 

Agreement.  Mustela reserves the right to, and Retailer agrees that Mustela may, modify 

or amend Exhibit B at any time upon thirty (30) days’ advance written notice to Retailer.  

No contrary terms in any purchase order, notice of acceptance or similar document shall 

apply to sales made to Retailer by Mustela. Notwithstanding the above, the parties agree 

that Mustela shall have the unqualified right to reject any purchase order in whole or in 

part, and no purchase order shall be binding upon Mustela unless such purchase order is 

accepted by Mustela either by written acceptance or by shipment of conforming goods.  

Mustela reserves the right to allocate Products among its customers in any manner which 

Mustela in its sole and absolute discretion may determine.  

 

 (b) Mustela will provide Retailer with such reasonable assistance in selling and 

promoting the Products as Mustela determines is appropriate to render to its Retailers. 

 

 (c) Mustela will provide its standard consumer warranties to consumers who 

purchase Products from Retailer.  All other warranties, including implied warranties of 

merchantability and fitness for a particular purpose, are excluded. 

 

 (d) Mustela reserves the right at any time and from time to time without 

incurring any liability to the Retailer to do any or all of the following: 

 

  (i) Cease distributing or limit deliveries of any or all Products; 

 

  (ii) Add additional products to its lines or add new lines; 

 

  (iii) Substitute for Products ordered by Retailer products in which the 

design or formulation has been altered by Mustela; 

 

  (iv) Withdraw, reissue or amend any Product warranty or any part 

thereof; and 

 

  (v) Change any and all of its sales and distribution policies. 

 

 4. Retailer’s Duties.  Retailer agrees that during the term of this Agreement: 

 

 (a) Retailer will use its best efforts to promote the sale of Products to consumers 

and the good name of Mustela and the Products. 

 

 (b)  Retailer will use its best efforts to display, promote and sell at each of its 

Authorized Locations all lines of Products. 

 

 (c) Retailer will sell Products to consumers only at Authorized Locations and 

at no other location and under no name other than that as listed as Retailer’s name in the 

caption to this Agreement. 
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 (d) Retailer will display and sell the Products in a manner which (in Mustela’s 

determination) is consistent with and supports the Products’ reputation and image as a high 

quality, select line.  The location of such display and its overall environment, in Mustela’s 

determination, must be supportive of and not prejudicial to the quality and specificity of 

the Products.  Retailer will maintain its Authorized Locations in a manner which (in 

Mustela’s determination) is conducive to the attractive display and demonstration of 

Products and will provide such facilities as are necessary and appropriate for the proper 

demonstration, promotion and exhibition of the Products.  

 

 (e) At each Authorized Location, Retailer will predominantly and permanently 

display each line of Product which it is selling in the same location within the store (rather 

than disjunctive displays throughout the store), with a minimum of one facing per Product.  

In the same locations as the Products, Retailer will display and provide to consumers 

written promotional and educational material relating to the Products. 

 

 (f) Retailer will not advertise, promote the sale of or sell the Products via mail 

order, the Internet or any other on-line network without the prior written consent of 

Mustela, and then only in accordance with the terms of this Agreement, including Section 

10 hereof. 

 

 (g)   Retailer can submit its Products order in its own format with example as 

Exhibit C, with minimum purchase quantity of 3 for each product at each order and at the 

Purchase Prices set forth in Exhibit C.  

 

 (h) Retailer will maintain sufficient inventory of Products to meet current and 

anticipated demands created by the Products themselves and by Mustela’s and Retailer’s 

advertising and promotion of the Products. 

 

 (i) Retailer will, at all times during the term of this Agreement, comply with 

all applicable federal, state and local laws, ordinances and regulations. 

 

 (j) Retailer will furnish Mustela with such statements of Retailer’s financial 

condition as Mustela may, from time to time, reasonably request and will notify Mustela 

immediately of any and all events which have a material adverse effect on its business, 

ownership or financial condition.  Retailer will also furnish such other information with 

respect to sales, inventory or other matters as Mustela may, from time to time, reasonably 

request. 

 

 (k)  Upon receipt of the Products, Retailer shall ensure that all such Products 

are inspected and shall notify Mustela of any shortage, excess, discrepancy of any 

shipment and/or non-compliance of Products including any damages to the Products, as 

soon as reasonably practical, and no later than ten (10) business days as of delivery of the 

products in Retailer location. Failure by Retailer to so notify Mustela shall result in 

Retailer’s irrevocable waiver to any claims with respect to any such shortage, excess, 

discrepancy or non-compliance, including any damages to the Products. For hidden 

defects of the Products, which could not have been detected upon receipt, Distributor 

shall notify Mustela within fifteen (15) days following the detection of such latent 

defect(s), but not after six (6) months prior to the expiry of the Product(s)’ shelf-life. 

Retailer shall simultaneously send samples of such defective Product to Mustela. If 
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Retailer fails to notify Mustela within such periods, Retailer shall be deemed to have 

accepted the Products.  Products which Retails purchases may not be returned or 

exchanged, expect as stated herein. In the event the supporting documents and samples of 

the affected Products delivered by Distributor show that the said Products are not in 

conformity with the purchase order accepted by Mustela, Mustela will deliver any 

replacement Products to Retailer at Mustela’s expense. The Parties however further agree 

that subject to the foregoing, (i) in no event Mustela shall be held liable for any additional 

costs, expenses or damages whatsoever incurred by Retailer, whether directly or 

indirectly, as a result of any such non-conformity in a shipment, and (ii) Mustela’s 

liability shall be limited to the replacement or the repayment of the non-conform Products 

 

 5. No Fees or Commissions.  The parties agree that neither party shall be required 

to pay nor be entitled to receive any payments, fees, compensation or commission from the other 

except that Retailer shall pay Mustela the price established for purchases of Products made by 

Retailer pursuant to the terms of this Agreement.  It is agreed that each party shall bear and be 

fully responsible for its own expenses and that it shall not be entitled to reimbursement by the 

other for any such expense. 

 

 6. Limitation of Liability.  Retailer agrees that Mustela’s total liability for the breach 

of this Agreement or any provision or provisions of this Agreement shall be limited to the price 

paid by Retailer for unsold goods which shall then be returned to Mustela by Retailer.  Under no 

circumstances shall either party be liable to the other for consequential or incidental damages 

arising out of this Agreement, its breach or the breach of any one or more provisions hereof. 

 

 7. Trademarks and Advertising.  Mustela grants Retailer a nonexclusive, royalty-

free right to use the following names and marks:  Mustela and Musti (the “Marks”), in connection 

with the sale and promotion of the Products under this Agreement.  Retailer shall use proper 

trademark designations (e.g. ™, _, or ®) as designated from time to time by Mustela, with the 

Marks. 

 

 The Marks will be used by Retailer only at its Authorized Locations and for advertising 

and sales materials that meet the requirements of this Agreement, and at no other place and for no 

other purpose.  Moreover, (i) Retailer shall conform its advertisements to any Mustela Cooperative 

Advertising Program in which it may, from time to time, be participating, (ii) Mustela shall have 

the right to review Retailer’s advertisements (such review to be for the purpose of Mustela assuring 

the proper use of its Marks and the preservation of the goodwill and reputation of the Products 

and, if applicable, to assure compliance with Mustela Cooperative Advertising Programs), and (iii) 

Retailer shall not include any price for the Products in such advertisements (except as allowed by 

applicable Cooperative Advertising Programs in which Retailer participates).  Notwithstanding the 

advertising pre-approval requirement and price prohibition stated above, Retailer and Mustela 

agree that Retailer is not required to sell the Products at any particular price, but strongly 

recommends to use the Suggested Retail Price as noted on the Order Form. Any discounting and 

price variances must be preapproved by Mustela. 

 

 Retailer may not grant any sublicenses of the Marks. Retailer acknowledges Mustela’s 

exclusive property rights in and to the Marks and the validity of all registrations thereof.  Retailer 

will not use the Marks nor any trademark now or hereafter used or owned by Mustela, in Retailer’s 

trade or corporate name.  Upon notice of termination of this Agreement, Retailer agrees to remove 

from its premises and any and all of its property except Products, all writings, representations, 
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signs, insignias and other sales or promotional materials which in any way display the Marks or 

any other trade name and trademarks of Mustela or which are related to this Agreement or to the 

Products sold hereunder and to thereafter discontinue the use of such Marks. 

 

 8. Indemnification.  Retailer agrees to indemnify Mustela and hold it harmless from 

any and all liabilities, losses, costs or damages arising from or relating to the performance of this 

Agreement or breach of any provision hereof by the Retailer, including but not limited to acts, 

debts, liabilities, contracts or representations of the Retailer, its agents or employees. 

 

 9. Term and Termination. 

 

 (a) This is a renewing Agreement, the term of which shall commence on the date first 

written above. 

 

 (b) Either party may terminate this Agreement at any time whatsoever with or without 

cause upon thirty (30) days’ written notice to the other. 

 

 (c) Mustela may terminate this Agreement upon not less than ten (10) days’ written 

notice in the event that Retailer violates or breaches any of its agreements, covenants or obligations 

set forth in this Agreement.  

 

 (d) Mustela may terminate this Agreement effective immediately upon written notice 

to Retailer if (i) control of Retailer or its assets is acquired, directly or indirectly, by a third party; 

(ii) there is any change of control of Retailer; (iii) Retailer or its assets is merged with a third party; 

(iv) a receiver is appointed for Retailer or its property; (v) Retailer becomes insolvent or unable to 

pay its debts as they mature or ceases to pay its debts as they mature in the ordinary course of 

business, or makes an assignment for the benefit of creditors; (vi) Retailer files a voluntary 

bankruptcy petition or has an involuntary bankruptcy petition filed against it which is not 

dismissed within sixty (60) days from the date of initiation; (vii) Retailer is liquidated or dissolved; 

or (viii) there is a material change in the nature or location of Retailer’s business. 

 

 (e) Upon expiration or other termination of this Agreement:  

 

 (i) Mustela shall have the option (but no obligation) to repurchase 

Retailer’s inventory of Products or parts thereof or both at the price Retailer actually 

paid for such Products or parts, less any promotional charges.   

 

   (ii) Mustela may stop all shipments in transit; and 

 

 (iii) The entire balance of any and all indebtedness of either party to this 

Agreement, to the other including but not limited to notes, trade acceptances, or 

accounts shall mature and be immediately due and payable. 

 

 (f) Except as expressly provided to the contrary in this Agreement, the 

expiration or termination of this Agreement shall be without prejudice to any right which 

shall have accrued to either party prior to such expiration or termination. 

 

10. Internet Sales Not Permitted Unless Mustela’s Written Consent.  RETAILER MAY 

ENGAGE IN INTERNET COMMERCE INVOLVING THE PRODUCTS ONLY 
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UPON (AND TO THE EXTENT DELINEATED IN) PRIOR WRITTEN CONSENT 

FROM MUSTELA.   

  (a) Retailer will have an introductory presentation on its internet site regarding 

Mustela, and its history, marketing and communications strategy. Such introductory presentation 

must be placed immediately before the itemized Product presentation and must be preapproved by 

Mustela, so that Mustela can assure the correctness and appropriateness of the information 

presented. 

 

 (b)  Retailer’s internet site will include Mustela’s 1-800 number for customer inquiries.  

In addition, the internet site must show an individual picture of each Product (sufficient in size to 

allow a viewer to read the product name and purpose on the Product’s packaging) and each 

Product’s purpose, benefits, direction for use and full ingredient list. 

  

 (c) Along with the above requirements, all images used to represent Mustela must be 

obtained by Mustela to ensure our new communications are being used. All other images not 

obtained or approved by Mustela must be taken off of current websites. This includes but is not 

limited to, old product images, bears, tear drops, bubbles etc.  

 

 (d)  All internet websites selling Mustela will be closely monitored to ensure the new 

requirements are being upheld. Accounts that fail to comply with the new requirements will be 

asked to take Mustela products and all Mustela imagery off their website. If Mustela 

products/imagery are not removed, we reserve the right to place a hold on your account until the 

account is in compliance or when all Mustela products/imagery are removed from the website and 

is in accordance with the internet agreement.  

 

 11. Execution.  This Agreement shall not be binding upon Mustela until it has been 

executed on behalf of Mustela by its duly authorized representatives. 

 

 12. No Assignment.  Retailer represents that it is specially and uniquely qualified as a 

Mustela retailer.  Neither party shall assign or otherwise transfer this Agreement, its performance 

or any part thereof without the express written consent of the other party, which consent may be 

withheld with or without good cause or reason.  Notwithstanding the foregoing, Mustela may 

assign its obligations hereunder to a parent, subsidiary or affiliated corporation upon notice to 

Retailer but without Retailer’s consent. 

 

 13. Force Majeure.  Neither party shall be liable to the other for any failure or delay 

in performing its obligations under this Agreement, other than obligations to pay money, when 

such failure or delay is directly or indirectly due to act of God, war, threat of war, strikes or other 

labor problems, inability to obtain or manufacture goods, accident, fire, government order or 

regulations or any other cause beyond its reasonable control. 

 

 14. No Waiver.  No waiver by either party of any default or breach of any of the terms 

or conditions of this Agreement by the other party shall constitute a waiver of any prior or 

subsequent default or breach hereof. 

 

 15. Invalid/Unenforceable Provisions.  Any provision of this Agreement which is 

determined to be invalid or unenforceable will be ineffective to the extent of such determination 

without invalidating the remaining provisions of this Agreement or affecting the enforceability of 

such remaining provisions. 
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 16. Notices.  All notices required by the terms of this Agreement shall be in writing 

signed by the party serving the same, and addressed as follows the parties signatures hereto. 

 

 17. Governing Law and Arbitration.  This Agreement shall be governed by the 

substantive laws of the State of New York, with the exception of its conflict of law provisions. 

 

 18. Entire Agreement/Modifications.  This Agreement constitutes the complete 

agreement of the parties relating to the matters specified herein and supersedes all prior or 

contemporaneous representations or agreements, whether oral or written, with respect to such 

matters.  No waivers, oral modifications, alterations or amendments of this Agreement shall be 

binding on any party unless reduced to a writing referencing this Agreement and signed by 

authorized representatives of each party.  This is a material provision of this Agreement and is 

non-waivable by the parties. 

 

 IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their duly 

authorized officers. 

 

(Retailer)     EXPANSCIENCE LABORATORIES, INC. 

      d/b/a MUSTELA 

 

 

By:  ______________________________ By: ______________________________________ 

 

Name: _____________________________ Name: ____________________________________ 

 

Title: _____________________________ Title: _____________________________________ 

 

Date: _____________________________ Date: _____________________________________ 
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EXHIBIT A 

 

AUTHORIZED LOCATIONS 

 

(To be filled upon signing the contract.  .) 
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EXHIBIT B 

 

TERMS AND CONDITIONS 

 
Prices are subject to change without notice. 

Prices in effect at time of shipment shall apply. 

Minimum order is $100.00. All orders under $100.00 will incur a $20.00 surcharge. 

All products must be ordered in specific minimum quantities. 

All promotional support materials when requested will be shipped with orders only. 

All orders are subject to acceptance by Mustela. 

All shipments are paid by Mustela on CFR term. 

All freight claims are responsibility of the consignee. 

All orders will be shipped within 48 hours of receipt for Retailers in good standing. 

All orders will be shipped via FedEx or UPS. 

Orders can be shipped using other specified carriers if the buyer provides their own account number.. 

Buyers are responsible for freight charges on refused or cancelled orders. 

All shipping, freight, and handling charges are the buyer’s responsibility. 

No orders will be shipped COD. 

The company accepts Visa, Master Card, Discover, and American Express. 

Net 30 day terms are available with prior pre-approved credit. 

Damages and shortages must be reported within 10 days of receipt of shipment. 

All Sales are final. 

No overstock returns. 

No return authorizations for past due accounts. 

Written authorization is required for all returns. Please contact customer service for authorization. 

Proof of Retailer’s purchase must be provided for all returns. 

Written authorization is required on all expired product returns. 

All expired product returns will be charged a minimum processing fee of $25.00 or 25%. 

Retailers must be in good standing and have sales of over $1,000.00 in the previous calendar year to be eligible to 

return expired products. 

Products received 6 months past the expiration date, will not be credited. 

RTV form will be e-mailed or faxed to the Retailer with all pertinent information for expired returns. 

Expired products must be shipped to the Mustela warehouse at the Retailer’s expense. 

Discontinued products and items that are not expired will not be credited.  

Testers, samples, complimentary gift bags are not eligible for expired returns. 

All credits are at the sole discretion of Mustela. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT C 
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ORDER FORM 

 
 

 


